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Introduction

Mistaken understanding of domestic constitutional law and faulty translations

1. The Observations of the Kingdom of the Netherlands (hereinafter also shortly referred to
as ‘the Kingdom’) are based on various mistaken premises with respect to the law and
they contain a number of mistranslations. These mistaken premises and faulty trans-
lations are woven into the fabric of the Kingdom’s Observations (hereinafter also shortly
referred to as ‘the Observations’). Perhaps the Kingdom is not even aware of them.

As an example we mention here the faulty translation of ‘Landsverordening toelating en
uitzetting’ into English as ‘National Ordinance on Admission and Expulsion’ (cf. point 33
of the Observations). Internationally, only the Kingdom of the Netherlands is recognized
as an independent and sovereign state or ‘nation’. So the translation ‘national’ suggests
that this ordinance is a Kingdom Ordinance (or a Kingdom Act) applicable in all parts of
the Kingdom. However, this is not at all the case. A ‘Landsverordening’ within the
meaning of domestic constitutional law within the Kingdom, is a law (known as an
‘ordinance’) adopted by the Parliament of one of the three Caribbean islands of Curagao,
Aruba and St. Maarten (which are three individual constituent parts of the Kingdom) and
is applicable exclusively on the island that has adopted such a law.

This example makes it clear that to understand this case, it is important to use clear
terms and translations, so that readers not familiar with Dutch constitutional law will not
be confused or misled by any mistaken premises or mistranslations. Whenever relevant,
HANSEN will point out when and where these mistaken premises and mistranslations
occur. To point out all of them (there are very many) would take up too much space.

2. The aforementioned mistranslation is relevant in this case, as will be seen below.
A better translation of ‘Landsverordening’” would be ‘Federal Ordinance’. However, this
presumes that the aforementioned three constituent parts of the Kingdom are federal
sub-states within the Federation (Dutch: ‘Bondsstaat’) known as the Kingdom of the
Netherlands. This is indeed our view. However, this view is not taken by the majority of
Dutch and Antillean politicians and experts, who describe the status of these constituent
parts as ‘sui generis’ constituent entities (cf. point 21 of the Observations). The result of
this majority view is that there is much confusion about what their real nature is. And
this is to be expected, because ‘sui generis’ doesn’t really mean anything.

In point 21 of the Observations the Kingdom asserts that it is not easy to put a
constitutional label on the Kingdom. According to the Kingdom, it is therefore often
described as a ‘sui generis legal order’. This is akin to saying that a car is a ‘sui generis
thing that drives’. It obfuscates unnecessarily. Perhaps purposely.



The Kingdom continues saying in point 21 of the Observations that this ‘sui generis legal
order’ comprises con-federal, federal and unitary elements, without mentioning ANY
con-federal element®. Seeing that HANSEN has explicitly posited that the Kingdom is a
Federation (not a con-federation) and that its constituent parts are federal sub-states
(Dutch: ‘federale deelstaten’), it behooves the Kingdom to mention at least ONE con-
federal element to prove its case. Instead of doing so, the Kingdom follows the mistaken
general view that the Kingdom of the Netherlands is a con-federation and mistranslates
the Dutch description of the Kingdom'’s ‘sui generis’ constituent entities as ‘autonomous
countries’, thus implicitly but wrongly labeling them as con-federal states by two means,
i.e. by 1) naming them ‘countries’ and by 2) labeling them as ‘autonomous’, which in
international legal parlance is often used interchangeably with the word ‘independent’.

So by labeling them as ‘autonomous countries’ a strong impression is created that the
Kingdom is a con-federation of independent countries. Probably the writer of the
Observations does indeed believe that the Kingdom is a con-federation of independent
countries, because he/she has never given this question serious consideration.

However this may be, a careful analysis of the question brings to light first of all that in
domestic constitutional law within the Kingdom, there is a sharp distinction between
‘autonomy’ and ‘sovereignty’. Even the smallest municipal village in Holland has a
measure of ‘autonomy’. The aforementioned islands have a much larger measure of
autonomy than a municipality, but their autonomy certainly does not rise to the level of
an independent country or (nation-)state. Although in the Dutch language they are
indeed referred to as ‘autonome landen’ (literal translation: ‘autonomous countries’),
this usage of the word ‘land’ in the Dutch text (English: ‘country’) does not make them,
internationally speaking, independent countries (in the normal sense of this word). The
word ‘land’ was chosen in the same way as the word ‘land’ is used in the German Con-
stitution. Germany is a federation and the constituent federal sub-states are in German
also called ‘land’, plural ‘ldnder’ or ‘lande’. To translate accurately, the German plural
‘Iéinder’ should be translated into English as ‘federal sub-states’, not as ‘countries’. For
the translation ‘countries’ creates the wrong impression that they are independent
countries. But the ‘ldnder are NOT independent ‘countries’ in the normal sense of this
word in English. They are federal constituent parts of the German Federation. They are
therefore ‘federal sub-states’. The only independent and sovereign ‘country’ is Germany
as a whole. Likewise the Kingdom. The ‘autonome landen’ of the Kingdom are ‘autono-
mous federal sub-states’. They are NOT ‘autonomous countries’. And the word ‘autono-
mous’ should in this context be understood in a federal sense. Not as ‘independent’.

! One con-federal element would be that the three islands have the right to secession. But this indeed con-federal
element is derived from international law (art. 1 CCPR), not from domestic constitutional law (with the exception of
Aruba, which has its right to secession also guaranteed in the Kingdom Charter).



3. For the adjudication of this present case it is very important to know what the nature of
these constituent parts of the Kingdom is, for if the Kingdom is a Federation, it means
that art. 12 CCPR has to be interpreted and applied in accordance with art. 50 CCPR. And
the truth is that they ARE federal sub-states within the Federation known as the Kingdom
of the Netherlands. Just as the Kingdom of Belgium is constituted along federal lines, so
is the Kingdom of the Netherlands. But the domestic constitutional terminology and
choice of words has confused many, including politicians and lawyers in the Hague.

4. The constituent parts of the Kingdom are certainly NOT con-federal states. They CANNOT
be con-federal states, because a con-federation is a league between independent states.
Compare the definition in Black’s Law Dictionary (5th edition) of a con-federation: ‘A
league or agreement between two or more independent states whereby they unite for
their mutual welfare and the furtherance of their common aims’. Aforementioned three
constituent parts of the Kingdom are NOT independent states or ‘countries’. They are
NOT ‘(nation-)states’ nor ‘countries’. They do not have their own nationality. They do
NOT conduct their own foreign affairs and they are NOT responsible for their own
defense (cf. translation of art. 3 Kingdom Charter on page 8 of the Observations
enumerating some of the Kingdom's tasks and powers, which in rather peculiar domestic
constitutional parlance are called ‘Kingdom affairs’).

- The USA is a federation (Dutch: ‘Bondsstaat’). It is ONE country consisting of 50 federal
(sub-)states.

- The EU is a con-federation, consisting of 28 independent and sovereign countries united
for their mutual welfare and furtherance of their common aims (Dutch: ‘Statenbond’).

- The Kingdom is a federation, i.e. ONE country consisting of 4 federal sub-states.

5. HANSEN agrees with the Kingdom’s assessment (cf. point 21 of the Observations) that
the Kingdom'’s constitutional order comprises a number of UNITARY elements. But is
does not comprise any con-federal elements. On the contrary, the Kingdom’s elements
are overwhelmingly federal. Cf. the definition of ‘Federation’ in USlegal.com: Federation
is a league or union of states, groups, or peoples united under a strong central authority
but retaining limited regional sovereignty. It can be a sovereign state that includes a

union of partially self-governing states. In other words it means regions or individual

states united by a central (federal) government. It involves an agreement between a
number of sovereign states based on mutual consent. The component states in a
federation are sovereign in the sense that some of the powers that are reserved to the
individual states cannot be exercised by the federal or central government. The central
government cannot alter the self governing status of the component states in a
federation. Federations can be formed either for a small area or a large area of territory.
The constitutional structure of government found under a federation is known as
federalism. A federation is also known as a federal state.



This definition is an accurate description of what the Kingdom of the Netherlands is. Of
this federation the 3 islands of Curacao, Aruba and SXM form a constituent (or integral)
part. Accordingly, these islands are internationally not recognized as independent or
sovereign (nation-)states. The only internationally recognized independent or sovereign
nation-state (or ‘country’ in the normal sense of the word) is the Kingdom (of which
these 3 islands form a constituent part). It therefore follows that these three constituent
parts must either be classified as ‘federal sub-states’ or as entities even closer embedded
within the Kingdom, if it is viewed — as some do — as a unitary state. If there is some
(political?) reason to refuse to label them as ‘federal sub-states’, then call them ‘sui
generis entities’, if one thinks that solves the problem. But apart from the fact that this
has no real meaning, it is certain that they are not independent (nation-)states (they are
not ‘countries’ in the normal sense of the word). So the choice of the word ‘land’ in
Dutch domestic law has given rise to tremendous confusion. It has muddied the
relationships within the Kingdom. It would be very helpful if the Committee, either
explicitly or implicitly (e.g. by including art. 50 ICCPR in the verdict), rules on this issue.

Conclusion: Curacao, Aruba and St. Maarten are either federal sub-states within the
Kingdom, or their ‘sui generis’ alliances within the Kingdom are even closer than the
generally accepted norm for federal sub-states. They might then be seen as ‘provinces’,
‘regions’ or ‘entities’ with a generous measure of autonomy within a unitary state (i.e.
the Kingdom). But if it is held that their alliances are even more closely embedded within
the Kingdom than federal sub-states, art. 50 CCPR would apply a fortiori.

And where the Kingdom in point 21 of the Observations asserts that the Kingdom Charter
was accepted by the Antillean and Surinamese federal sub-states in 1954 of their own
free will, we concur. We also agree that it was an expression of their right to self-
determination. But nothing in the right of self-determination precludes a former colony
from freely choosing a federal relationship with the former colonial motherland. As a
matter of fact, historical UN-documents show that the representatives of the
Netherlands Antillean islands knew that their future relationship within the Kingdom on
the basis of the Kingdom Charter would be a along federal lines. Cf. Exhibit 8.

IMPORTANT NOTE. If the Kingdom is a Federation, as we assert, the ‘country’ commonly
known as ‘the Netherlands’ (or more clearly ‘Holland’) is also a federal sub-state within

the Kingdom. It is true that due to its size, financial power and population-number and
also due to the much weightier tasks, responsibilities and powers assigned to Holland as
compared to the islands, the outside world tends to identify the Kingdom with Holland.
De facto this is largely true, but de jure it is not. De jure the Kingdom (i.e. the federal
superstructure with its own administrative, legislative and judicial organs) comprises four
‘countries’ (read: federal sub-states), to wit Holland, Aruba, Curacao and St. Maarten (cf.

art. 1 of the Kingdom Charter, the translation of which is given in point 38 of the



Observations, albeit that the plural Dutch word ‘landen’ is there mistranslated as
‘countries’; as explained, the correct translation of Dutch ‘landen’ is ‘federal sub-states’).

As to the FACTS

7.

HANSEN agrees with the Kingdom that the following facts are accurate:

a. HANSEN is a Dutch national, born in Holland. His parents are from Curagao. The
Kingdom is inaccurate as to his date of birth, which is 18 July 1984, not June.

b. From his birth until 2003 HANSEN lived in Holland. He registered in Curagao in 2003.
Dissent: Curagao was not his habitual place of residence as of 2003, as the Kingdom
asserts in point 5 Observations. The Kingdom agrees elsewhere that his habitual place of
residence was Bonaire at least as of 2010, but probably earlier.

c. One exclusion order was issued against him in 2015. [Comment: An expulsion order
was never issued. He was expelled to Curagao twice, the first time immediately upon his
release from prison (although he was illegally held in prison approx. 7 days after the
official discharge date), the second time approx. two weeks after his return to Bonaire].

d. Between 2011 and 2015 HANSEN was convicted for multiple offences. [Comment: The
Kingdom exaggerates the seriousness of the offences. On aggregate he may have spent
approx. 12 to 15 months in jail for these offences].

e. At the moment of issuing the exclusion order HANSEN was not eligible for ‘automatic
admission’ to Bonaire and he did not have a residence permit. [Comment: ‘Automatic
admission’ is a serious mistranslation of the Dutch term ‘van rechtswege toelating’. The
latter term means that a Dutch national can obtain admission ‘by operation of law’. It is a
serious mistranslation to call this ‘automatic admission’, because there is nothing
‘automatic’ about it. One has to hand in a written petition. And admission is granted only
if the applicant can prove that he has 1) a place to live, 2) sufficient income (a job or
private means) and 3) can hand in a certificate of good conduct. If he complies with these
three requirements, a permit will be granted. Cf. point 35 of the Observations. In point 37
and elsewhere in the Observations it is stated that Dutch nationals have ‘largely free
access’ to the islands. This is, of course, very far from the truth. Dutch nationals have free
access only as tourists (for not longer than 6 months), but their admission to the islands
is severely restricted as the aforementioned three requirements make evident].

Points of agreement as to the Constitutional Structure & Admission rules

8.

A. The federal sub-state ‘the Netherlands’ (more clearly ‘Holland’) consists of a territory
in Europe and of the territories of the islands of Bonaire, St. Eustatius and Saba
(hereinafter: ‘the BES-islands’). [Comment: The Kingdom labels ‘Holland’ as a ‘country’.
This is incorrect as explained in our Introduction. It is a federal sub-state within the
Kingdom. The parties agree that Holland and the BES-islands form one single sub-state].



B. The parties agree that the federal sub-states of Curacao, Aruba and St. Maarten have
been granted a generous measure of autonomy. [Comment: Where the Kingdom
declares in point 22 of the Observations that the Kingdom Charter bestows ‘far-reaching’
autonomy on the islands, this must be taken with a pinch of salt. Each island (federal sub-
state) does indeed have its own constitution, although some parts of the Constitution of
the federal sub-state Holland are also applicable in the islands. Furthermore, there is the
‘Concordance-principle’ of art. 39 Kingdom Charter, laying down that core legislation
must be ‘concordant’ within the entire Kingdom. Art. 23 Kingdom Charter makes the
Supreme Court, established in Holland, the highest domestic court, which has exclusive
jurisdiction in these islands as well. Art. 50 Kingdom Charter confers power to the
Kingdom to suspend and/or nullify laws adopted by the Parliaments of these islands. Art.
51 Kingdom Charter confers power to the Kingdom to temporarily take over (parts of)
the administration of any one of these islands in certain circumstances. The latter three
are some of the unitary elements in the Kingdom Charter. And there is much more in the
Charter that restricts these islands’ autonomy. To call such autonomy ‘“far-reaching’ is
saying a bit too much. But despite these restrictions, the measure of autonomy can still
be called ‘generous’, but certainly not more than is customary for a federal sub-state].

C. The parties agree that all responsibilities, tasks and powers are vested in the federal
sub-states of Curacao, Aruba and St. Maarten, unless they have been explicitly assigned
to the federal superstructure (i.e. the Kingdom). The Kingdom has indeed been set up
this way, the powers assigned to the Kingdom having been enumerated in the Kingdom
Charter. Cf. point 23 of the Observations. [Comment: This is perhaps the most
characteristic element of a Federation, which once again proves our point].

D. The parties agree that within the Kingdom there is one single indivisible and uniform
Dutch nationality. Cf. point 24 of the Observations. Accordingly, the Dutch nationality is
regulated in a so-called Kingdom Act which applies in all 4 sub-federal states of the
Kingdom. [Comment: This is one of the reasons why internal migration restrictions for
Dutch nationals within the Kingdom are so many violations of articles 12 jo. 26 CCPR].

E. The parties agree that internal migration restrictions for Dutch nationals within the
Kingdom have been in force for a long time. The parties agree that all four federal sub-
states have the power to introduce and regulate such restrictions, according to domestic
law within the Kingdom. The parties also agree that art. 3, section 1 (f) Kingdom Charter
assigns the power of ‘supervision’ with respect such regulations to the Kingdom, meaning
that general rules concerning admission and expulsion of Dutch nationals, laid down in
Federal Ordinances of Curacao, Aruba and St. Maarten, require the approval of the
Kingdom government before they can enter into force. Cf. point 25 of the Observations.

F. The parties agree that the federal sub-state Holland has introduced internal migration
restrictions for Dutch nationals only for the BES-islands (which form an integral part of



Holland). Holland has not (yet) legislated any such restrictions for itself. Dutch nationals
from all 6 islands therefore still enjoy free art. 12 CCPR rights, if they wish to settle in
Holland. Dutch nationals from Holland, however, do not have free art. 12 CCPR rights, if
they wish to settle on these 6 islands. Cf. point 26 of the Observations. [Comment:
HANSEN posits that all such restrictions violate articles 12 and 26 CCPR].

G. The parties agree that art. 1, section 2 of the Kingdom Charter, in effect as of 10
October 2010 and art. 132a of the Constitution of the European and Caribbean
Netherlands (hereinafter: ‘CECN’) as of 17 November 2017 allow for differential
regulations and measures for the BES-islands (i.e. in relation to Holland). This is the so-
called ‘differentiation clause’. Cf. point 27 and 28 Observations. [Comment: 1) To
translate the ‘Nederlandse Grondwet’ as the ‘Dutch Constitution’ is misleading. It creates
the wrong impression that it is the Constitution of Holland only. But on 10 October 2010
it became the Constitution of the European and Caribbean Netherlands. So as of this date
the correct abbreviation is CECN. 2) To translate ‘openbare lichamen’ as ‘public bodies’ is
incorrect. The BES-islands are not ‘bodies’. They are ‘entities’ as a corporation is an
‘entity’. As of 10 October 2010 the BES-islands were set up as ‘public entities’ on the
basis of the general art. 134 CECN and included in art. 1 section 2 Kingdom Charter. In
November 2017 a new and extra article was inserted into the CECN to give the ‘public
entities’ a specific basis in the CECN. So the islands did not get a ‘constitutional basis’ in
2017, as the Kingdom incorrectly asserts in points 28 and 29 Observations. They were
based in the CECN as of 2010. 3) Differentiation is good and wise, as long as there is a
sharp distinction between differentiation and discrimination. The clause may not become
a ‘discrimination clause’, as, unfortunately, in certain cases it has become. HANSEN is
complaining about violations of articles 12 and 26 CCPR. If he is right, no rule in the

domestic constitution (such as the Kingdom Charter and/or the CECN) can justify that].

H. The parties agree that the Parliament of Holland passed the Admission and Expulsion
(BES) Act exclusively for the BES islands, in effect as of 10 October 2010. This Act was
based on the differentiation clause set out in art. 1, section 2 Kingdom Charter at the
time. Cf. points 32 & 33 Observations. [Comment: The fact that this Act was based on the
differentiation clause does not mean that its provisions are in accord with the CCPR].

I. The parties agree that the Admission and Expulsion (BES) Act (hereinafter abbreviated
as the ‘WTU BES’ following its Dutch title) is similar to the Federal Ordinances on
Admission and Expulsion of the federal sub-states of Curacao, Aruba and St. Maarten.
[Comment: The fact that the WTU BES is similar to the aforementioned Federal
Ordinances does not mean that its provisions are in accord with the CCPR].

J. The parties agree that art. 1a WTU BES stipulates that this Act applies mutatis mutandis
to Dutch nationals not born or naturalized in the BES-islands. Cf. point 34 Observations.
[Comment: This fact does not mean that this provision is in accord with the CCPR].



K. The parties agree that Dutch nationals born in Holland, Curagao, Aruba and St.
Maarten are free to enter the BES-islands as tourists (for no longer than six months).

[Comment: In point 7, sub letter (e) hereinabove we have already explained that Dutch
nationals not born in the BES-islands have no free admission in these islands at all. They
need either a residence permit on the same conditions as an alien, or they may be
admitted ‘by operation of law’ (which is mistranslated by the Kingdom as ‘automatic
admission’). There is nothing automatic about admission ‘by operation of law’. The three
requirements mentioned in point 35 Observations for admission ‘by operation of law’
have been drafted emphatically to keep Dutch nationals not born in the BES-islands out
of these islands. The claim by the Kingdom in point 37 Observations that Dutch nationals
not born in the BES-islands have ‘largely free access’ to these islands is entirely false.
They are subjected to a rather complicated system of permits. Without a place to live,
without work or wealth and if they have a criminal record, they are not welcome in the
BES-islands. They have no free admission at all. The justification for this as given by the
Kingdom, is to prevent an unregulated mass influx of these Dutch nationals (i.e. those
born in Holland, Curacao, Aruba and St. Maarten). In the present case the question is
whether this justification can pass muster in light of articles 12 and/or 26 CCPR. That can
be debated, but a system of permits based on 3 heavy requirements is NOT ‘largely free
access’. Nor is it ‘automatic admission’. These Dutch nationals only have free access as
tourists, as long as they don’t stay longer than 6 months, which is a restriction as well].

Summary of the above as essentially relevant for the present case

9. It was necessary to correct and/or comment on the claims and statements made by the
Kingdom, to avoid being misunderstood or giving the impression that, by not responding,
HANSEN is in agreement. However, a lot of the above is not essentially relevant to get to
the bottom of the real legal questions in this case. We therefore summarize as follows.

As to the Facts.

10. HANSEN is a Dutch national born in Holland. His parents are Dutch nationals originally
from Curacao. Most of his life (19 years) he lived in Holland. The Kingdom claims that he
registered in Curacao in 2003. HANSEN believes it was later, but as he has no proof of
that, he will accept the Kingdom’s claim on this point. He had been living on Bonaire at
least since 2010. He was expelled from Bonaire in approx. March 2016. So he spent 19
years living in Holland, perhaps 7 years in Curagao and approx. 5 years on Bonaire.

He was declared a ‘persona non grata’ (which the Kingdom calls an ‘exclusion order’) on
20 Nov. 2015. This decision was based on art. 16d, section 1, opening and sub letter (c) of
the WTU BES. He was expelled to Curagao following his last prison term in approx. March
2016. A couple of months later he returned to Bonaire. Approx. two weeks later he was
expelled to Curacao for the second time. Thereafter he returned to Holland.



No expulsion order was ever issued against him. He was expelled on the basis of the
decision in which he had been declared a ‘persona non gratad’ (literally he was declared
‘undesirable’; this is what the Kingdom translates as an ‘exclusion order’).

During his approx. 5 year long stay on Bonaire, he did not have a WTU BES residence
permit. According to WTU BES rules he was not eligible to receive a residence permit ‘by
operation of law’. He never registered at the Civil Registry of Bonaire. While in Bonaire
he remained registered in Curagao. That is why the Kingdom claims that Curagao was his
habitual place of residence as of 2003. This is not correct. His de jure place of residence
as of 2003 was Curacao. His de facto habitual place of residence as of 2010 was Bonaire.

As to the domestic law

11. HANSEN was expelled pursuant to art. 16, section 1, opening and sub letter (c) WTU BES:
1. A foreign national may be declared a ‘persona non grata’ by Our Minister:
c. if he has not been granted admission by operation of law or pursuant to a
permit and poses a threat to public order or national security;

The translation given by the Kingdom reads:

1. An exclusion order may be imposed on an alien® by our Minister:
c. if he is not eligible for automatic transmission or has not been granted a
residence permit, and poses a risk to public order or national security;

The Dutch text reads:

1. De vreemdeling kan door Onze Minister ongewenst worden verklaard:
c. indien hij geen toelating van rechtswege of bij vergunning verleend heeft en
een gevaar vormt voor de openbare orde of de nationale veiligheid;

This article clearly says that only foreign nationals (‘aliens’) can be declared a ‘persona
non grata’ and/or deported (in casu forcibly internally displaced) on the basis of such a
declaration. Within the Kingdom, however, HANSEN is not an ‘alien’. Within the federal
sub-state Holland (which includes the BES-islands) HANSEN is not an ‘alien’. Therefore,
according to domestic law, HANSEN could not have been declared a ‘persona non grata’
and could not have been deported (forcibly internally displaced) to Curacao.

However, the Kingdom claims that Dutch nationals born outside of the BES-islands are
foreign nationals (aliens), or must be treated as such, pursuant to art. 1a section 1,
opening and sub letter (a) WTU BES, which reads:

1. Deze wet is, met uitzondering van hoofdstuk 2, van overeenkomstige toepassing op:
a. Nederlanders, geboren buiten Bonaire, Sint Eustatius en Saba;

> The literal translation is: ‘A foreign national may be declared ‘undesirable’ by our Minister’.
® The translation into English of the Dutch word ‘vreemdeling’ as ‘alien’ is in itself correct. We have chosen to
translate this word as ‘foreign national’ as opposed to ‘Dutch national’.


https://wetten.overheid.nl/BWBR0028571/2010-10-10#Hoofdstuk2

Our translation:
1. This act, with the exception of chapter 2, applies accordingly to:
a. Dutch nationals, born outside of Bonaire, Sint Eustatius en Saba;

The Kingdom'’s translation is essentially the same as ours.

Based on this article, the Kingdom reasons that, in so far as admission and expulsion is
concerned, all Dutch nationals born outside of the BES-islands are foreign nationals in
these islands. The Court in First Instance in the summary proceedings rejected this
point of view, because article 1 opening and sub letter (j) WTU BES defines ‘foreign
national’ (or ‘alien’) as: ‘anyone who does not have the Dutch nationality’. There is a
clear contradiction between this definition and art. 1a section 1, opening and sub letter
(a) WTU BES, stating that Dutch nationals born outside of the BES-islands are foreign
nationals in those islands. And to complete the contradiction, art. 16, section 1, opening
and sub letter (c) WTU BES says that only aliens (not the Kingdom’s own Dutch
nationals) may be declared ‘undesirable’ (= a ‘persona non grata’).

HANSEN is not an alien. And his Dutch nationality cannot (partially) be taken away from
him by law declaring him to be an alien in the BES-islands, just because he was not born
there. That’s a violation of art. 12 jo. 26 CCPR. Nor can he by law be declared a ‘persona
non grata’ in a part of his own country. The words ‘his own country’ in art. 12, section 4
CCPR means ‘the whole territory of his own country’ (barring certain restrictions, for
instance, for certain military or environmental areas).

The rest of article 1a WTU BES is also of some relevance for this case, but it is not
necessary to quote it here. We refer to page 9 (bottom) and 10 (top) of the Obser-
vations for the translation. It is important to note that birth is not the only discrimina-
tory ground. The rest of article 1a WTU BES introduces the following extra grounds:
a) No free admission to the BES-islands for foreign nationals naturalized while

outside of the BES-islands (cf. art. 1a, section 1 sub letter (b) WTU BES);
b) Parental descent reverses the discrimination, that is to say that Dutch nationals born

outside of the BES-islands nevertheless enjoy free admission to these islands, if
either their father or mother was born there (cf. art. 1a, section 2 WTU BES);

c) Residence in the BES-islands also reverses the discrimination, that is to say that
Dutch nationals born or naturalized outside of the BES-islands nevertheless enjoy
free admission to these islands, if they were registered citizens at least one year prior
to 10 October 2010 (cf. art. 1a, section 3 sub letters (a) and (b) WTU BES).

As to International law

12. The Kingdom'’s reservations to and explanation c.q. declaration concerning art. 12 CCPR
have been correctly quoted on page 14 of the Observations. Furthermore, art. 19 of the
Vienna Convention on the Law of Treaties (hereinafter: ‘VCLT’) is there quoted.



However, art. 29 VCLT is also relevant, but has not been quoted. We quote it here:

Art. 29 VCLT: ‘Unless a different intention appears from the treaty or is otherwise
established, a treaty is binding upon each party in respect of its entire territory’.

In this context CCPR General Comment no. 27 says the following (cf. point 5):
‘The right to move freely relates to the whole territory of a State, including all parts of

federal States’.

And in this context art. 50 CCPR is also very important:
‘The provisions of the present Covenant shall extend to all parts of federal States without
any limitations or exceptions’.

Important also are the following points of CCPR General Comment 27:

1. Liberty of movement is an indispensable condition for the free development of a
person.

[Comment: This description makes liberty of movement in itself a ‘peremptory’ norm as
referred to in point 8 CCPR General Comment 24 (see below)].

2. The permissible limitations which may be imposed on the rights protected under
article 12 CCPR must not nullify the principle of liberty of movement, and are governed
by the requirement of necessity provided for in article 12, paragraph 3, and by the need
for consistency with the other rights recognized in the Covenant.

7. Subject to the provisions of article 12, paragraph 3 CCPR the right to reside in a place
of one’s choice within the territory includes protection against all forms of forced
internal displacement. It also precludes preventing the entry or stay of persons in a

defined part of the territory.
[Comment: HANSEN was deported to Curacao twice, the second time after he had

returned to Bonaire. This amounts to forced internal displacement. After his return to
Bonaire, HANSEN’s continued stay in Bonaire was in fact prevented].

11.[...] Art. 12, section 3 CCPR authorizes the State to restrict the art. 12 CCPR rights
“only to protect national security, public order (ordre public), public health or morals and
the rights and freedoms of others”. To be permissible, restrictions must be provided by
law, must be necessary in a democratic society for the protection of these purposes and
must be consistent with all other rights recognized in the Covenant (cf. par. 18).

13. In adopting laws providing for restrictions permitted by article 12, paragraph 3 CCPR
States should always be guided by the principle that the restrictions must not impair the
essence of the right (cf. article 5, paragraph 1 CCPR); the relation between right and
restriction, between norm and exception, must not be reversed.

[Comment: It appears to HANSEN that the WTU BES restrictions do indeed reverse the
norm and the exception].



14. Article 12, section 3 CCPR clearly indicates that it is not sufficient that the restrictions
serve the permissible purposes; they must also be necessary to protect them. Restrictive
measures must conform to the principle of proportionality; they must be appropriate to
achieve their protective function; they must be the least intrusive instrument amongst
those which might achieve the desired result; and they must be proportionate to the
interest to be protected.

18. The application of the restrictions permissible under article 12, section 3 CCPR needs
to be consistent with the other rights guaranteed in the Covenant and with the
fundamental principles of equality and non-discrimination.

19. The right of a person to enter his or her own country recognizes the special
relationship of a person to that country. The right has various facets. It implies the right
to remain in one’s own country.

21. In no case may a person be arbitrarily deprived of the right to enter his or her own

country. The reference to the concept of arbitrariness in this context is intended to
emphasize that it applies to all State action, legislative, administrative and judicial; it
guarantees that even interference provided for by law should be in accordance with the
provisions, aims and objectives of the Covenant and should be, in any event, reasonable
in the particular circumstances. The Committee considers that there are few, if any,

circumstances in which deprivation of the right to enter one’s own country could be

reasonable’.

Comment: In this context it is important to note that art. 12, section 4 CCPR (the right of
return) is not subject to the same restrictions as sections 1 and 2. That is why there are
few, if any, circumstances in which deprivation of the right to enter one’s own country
could be reasonable. However, when HANSEN returned to Bonaire a couple of months
after his first deportation to Curagao, he was again deported without any separate expul-

sion order. So his right of return (art. 12, section 4 CCPR) was specifically violated. It had
been his explicit wish to stay and live on Bonaire, which was emphasized by his return.

As to Reservations to the CCPR

13. The Committee’s CCPR General Comment 24 is relevant in this case, particularly the
following excerpts:

7. In an instrument which articulates very many civil and political rights, each of the many

articles, and indeed their interplay, secures the objectives of the Covenant. The object and

purpose of the Covenant is to create legally binding standards for human rights by
defining certain civil and political rights and placing them in a framework of obligations
which are legally binding for those States which ratify; and to provide an efficacious
supervisory machinery for the obligations undertaken.



8. Reservations that offend peremptory norms would not be compatible with the object
and purpose of the Covenant. [...] provisions in the Covenant that represent customary
international law (and a fortiori when they have the character of peremptory norms) may
not be the subject of reservations.

[Comment: If a reservation results in a violation of art. 2, section 1 and/or 26 ICCPR, such
a reservation would be incompatible with the object and purpose of the Covenant, as
non-discrimination is a peremptory norm. HANSEN asserts he was discriminated against].

17. The absence of protest by States cannot imply that a reservation is either compatible
or incompatible with the object and purpose of the Covenant.

18. It necessarily falls to the Committee to determine whether a specific reservation is
compatible with the object and purpose of the Covenant. [...]The normal consequence of
an unacceptable reservation is not that the Covenant will not be in effect at all for a
reserving party. Rather, such a reservation will generally be severable, in the sense that
the Covenant will be operative for the reserving party without benefit of the reservation.

Admissibility and merits of the Communication
14. Introductory remarks

A. If HANSEN had been born in Bonaire or had been born of Bonairean parents, the
declaration as a ‘persona non grata’ and his deportation to Curagao would not have been
possible on the basis of domestic law.

B. Before 2010 HANSEN enjoyed free art. 12 CCPR rights in both Bonaire and Curacao (as
well as in Holland where he was born), because at that time Bonaire and Curacao were
still constituent parts of the Neth. Antilles which was then still one constitutional entity.
As he was born of Curagaoan parents, before 2010 he enjoyed free art. 12 CCPR rights in
both Bonaire and Curagao on the basis of descent (cf. art. 1a, section 2 WTU BES now).

It is therefore important to realize that his free art. 12 CCPR rights were geographically
limited by the constitutional changes of 2010. Since 1634 the inhabitants of all 6 Dutch
Antillean islands enjoyed free admission rights on all 6 islands. This was changed in 1986
(when Aruba became a federal sub-state on its own) and in 2010, when the ‘Neth.
Antilles of 5" was dismantled. HANSEN was thus deprived of a fundamental right and
freedom that he and all (Dutch) inhabitants of these islands traditionally enjoyed.

C. HANSEN holds that the very fact that he was treated as a foreign national in his own
country and was discriminated against on the combined grounds of birth and descent,
resulting in his deportation to Curacao (and not to Holland) and thus depriving him of his
art. 12 ICCPR rights, amounts to a violation of art. 7 ICCPR. Such treatment is degrading.
He was not bodily harmed, but was affected emotionally. Degrading treatment does not



necessarily cause bodily harm. It causes emotional pain. And the fact that this treatment
was based on domestic law does not diminish its degrading nature. In the end he had to
buy a ticket to Holland, because he did not want to stay in Curagao and his return to
Bonaire had been made impossible. So his financial loss was approx. USS 800.-.

D. Art. 12, section 3 CCPR allows for restrictions of the art. 12 CCPR rights, provided that
such restrictions are necessary and do not nullify these rights. HANSEN holds that the
restrictions resulting from art. 1a WTU BES do nullify his art. 12 ICCPR rights and are not
necessary. Nor can the discriminatory nature of these restrictions be justified.

The distinctions between Dutch nationals set out in the WTU BES are discriminatory

15.

16.

There can be no doubt that the distinctions between the three categories of Dutch
nationals set out in art. 1a jo. art. 3, section 5 WTU BES are discriminatory on the grounds
of birth, descent and residence in Bonaire as of an arbitrary date (10 Oct. 2009).

Therefore, the only two questions that need to be answered are

A. whether the discrimination is justified and

B. whether the reservations to art. 12 CCPR are compatible with the object and purpose
of the ICCPR.

As to point A.

The discrimination is not justified, because it serves no legitimate aim. The sole aim
stated by the Kingdom is to protect the islands against an uncontrollable migratory influx
of Dutch nationals from Holland and/or from the islands of Curacao, Aruba and SXM.

First of all, the Kingdom has never proved that such an uncontrollable influx would occur,
neither from Holland nor from the other 3 islands. From Holland is theoretically possible,
for its population is approx. 17 million, the BES-islands approx. 30.000. But it is not clear
why inhabitants of a rich country would migrate en masse to a few poor islands.
Migration the other way is the norm, both internationally and within the Kingdom.

Secondly, Dutch nationals from the other 3 islands have since 1634 never caused any
uncontrollable migratory influx to the BES-islands. So, if the stated aim should in general
be considered legitimate by your Committee, it should only be considered legitimate if it
provides protection against Dutch nationals from Holland, not against Dutch nationals
from the other 3 islands. Seeing that HANSEN enjoyed the right to free admission and
residence in Bonaire until 2010 and seeing that he is from Curacao by descent, art. 1a
WTU BES is therefore unjustifiably discriminatory against him (and all other islanders),
because the migratory restrictions serve no legitimate aim in his (and their) case.

Thirdly, the feared uncontrollable influx of Dutch nationals from Holland can be
controlled by other less far-reaching measures, such as a quota-system. During the 8



years from 2011 until 2018 Bonaire’s population increased by approx. 3.500 persons,
which figure includes the birth surplus and the migration surplus from all parts of the
world (mostly from Holland and Latin America, but negligible from the other 3 islands,
although the quoted figures do not show their origins). There were no problems with the
absorption of this number. On the contrary! The island has boomed. The highest yearly
migration surplus occurred in 2013, to wit 882. There were no notable problems. Cf.
Central Bureau for Statistics at: opendata.cbs.nl/statline/#/CBS/nl/dataset/83774NED/table

On the basis of these statistics and experience, it is safe to say that if a quota for Dutch
nationals from Holland was set at 1,500 or even 2,000 per year (to be increased or
decreased on a yearly basis as needed), the influx could easily be handled. With such a
guota system, interested persons would not have to prove they had 1) a job or enough
wealth, 2) a place to live and 3) a certificate of good conduct as is required now for these
Dutch nationals (cf. art. 3, section 5 WTU BES on page 10 of the Observations). Under a
quota-system ANY Dutch national from Holland would qualify without any discrimination,
also the poor, old age pensioners and those who have no work or have a criminal record.
The law should not discriminate against such groups under an assumed but unproven
pretext that the BES-islands should be protected against an uncontrollable influx.

A quota-system to protect the BES-islands against too much immigration from the other
3 islands (Curagao, Aruba and SXM) is not required as has been historically proved.

HANSEN believes that restrictions with respect to migration within the Kingdom should
not be set at all. There would not be an uncontrollable influx from Holland and certainly
not from the other islands. If the traditional free admission for Dutch nationals from the
other three islands had not been taken away from them in 2010, HANSEN would not
have been discriminated against in Bonaire. After his release from prison he would have
been a free man, like any released Bonairean prisoner. When a prisoner is set free, there
is always a chance that he/she will commit other crimes. But if he/she is a Bonairean,
he/she is released on Bonaire anyway, even if there is an actual and credible risk of the
released prisoner assaulting somebody. The Kingdom alleged that HANSEN posed such a
risk, but this has not been proven in any way and has still not been proven in this
Communication and cannot be proven, because when HANSEN returned to Bonaire, his
stay there was long enough to assault the person the Kingdom feared he would assault
(his ex-girlfriend). But he did not assault her nor anybody else. At any rate, if a released
prisoner posing such a risk is the country’s own citizen, the government can and should
take other measures to protect the potential victim. Declaring one’s own citizen a
‘persona non grata’ in his own country and deporting him to another part of his own
country is not a measure a democratic country is forced to use against its own citizens in
such a situation, inter alia because it would violate art. 12 CCPR, whereas such a measure
falls outside the scope of permissible exceptions under art. 12, section 3 CCPR.


https://opendata.cbs.nl/statline/#/CBS/nl/dataset/83774NED/table
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Conclusion: The stated aim for the discriminatory categories in art. 1a WTU BES is not
legitimate with respect to migrants from the islands of Curacao, Aruba and SXM. If your
Committee is satisfied that the stated aim is legitimate with respect to migrants from
Holland, then the measure chosen to realize this aim is too restrictive, seeing that other
less restrictive and less discriminatory measures are available to realize the aim.

Therefore the several categories of Dutch nationals defined in art. 1a WTU BES (in
conjunction with art. 3, section 5 WTU BES) are unjustifiably discriminatory within the
meaning of articles 2, section 1 jo. 26 CCPR. And these unjustifiably discriminatory
categories inevitably result in confusion and multiple violations of art. 12 CCPR.

As to point B.

On the basis of the above-quoted sections of CCPR General Comment 24, the reser-
vation, declaration and explanation (hereinafter collectively ‘the reservations’) made by
the Kingdom with respect to art. 12 CCPR are incompatible with the object and purpose
of the CCPR for they offend peremptory norms of the CCPR. First of all, art. 12 CCPR itself
is a peremptory norm, but the norm of non-discrimination and the norm set out in art. 50
CCPR (hereinafter the ‘federal norm’) are also peremptory. These reservations,
furthermore, limit the art. 12 CCPR rights to a greater extent than is provided for in the
CCPR (cf. art. 5, section 1 CCPR). In other words, the reservations impair the essence of
the art. 12 CCPR rights, which essence is the freedom of movement to, from and
throughout own’s own country. For Dutch nationals the entire Kingdom is their own
country as is confirmed by the federal norm of art. 50 ICCPR.

If the reservations are considered compatible with the object and purpose of the CCPR
and if the domestic law is held to be justifiably discriminatory, then, on the basis of
domestic law, HANSEN’s own country is Holland (where he was born) including the 3 BES-
islands, which form part of Holland as of 2010. But to ‘his own country’ should then also
be added Curagao, because his parents are from Curagao. According to domestic law,
then, he should have had free art. 12 ICCPR rights throughout Holland (including the 3
BES-islands) and Curagao and could therefore not have been deported from Bonaire to
Curagao, for that would amount to forced internal displacement within his own country.

Nor could his right to return to the BES-islands (which is also part of his own country)
have been excluded. But it was excluded, for after his return he was deported again.

When HANSEN after approx. one or two months returned to Bonaire, he was again
deported to Curacao (for the second time), whereas during his stay on Bonaire (approx.
two weeks) he did not assault anybody, although he had enough time to do so, if he had
wanted to. This proves that there never was a real and actual risk. This argument was the
stick the government used to hit the dog with. In other words, it was an insincere pretext
to deport him. The Bonaire authorities were sick of HANSEN, because of his repeated bad
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behavior. One can understand that. But using an insincere pretext to ‘get rid of him’ (‘let
Curagao handle him’) is not correct. Had he been born on Bonaire, Bonaire would have
handled him. Perhaps it is clear now where the discriminatory sting bites.

If your Committee should rule so as to allow what happened in this case, a door is
opened to all federal sub-states within the Kingdom to deport released prisoners to
other parts of the same Kingdom, i.e. if the released prisoner has any residency rights in
another federal sub-state. Released felons from Holland living in Curagao could be
declared ‘persona non grata’ and deported to the BES-islands or Holland. Released
prisoners from Curagao living in Holland could be deported back to Curagao etc.

This would clearly be undesirable. The unjustifiably discriminatory categories of Dutch
nationals in art. 1a WTU BES are the deeper cause that makes such a scenario possible.

By the way, HANSEN was deported direct from the Bonaire prison to Curagao without
having been given any money to at least be able to eat something or reach family-
members. This fact adds to the deportation having been a violation of art. 7 ICCPR.

On the basis of point 1 of CCPR General Comment 27 it may be concluded that the
art. 12 CCPR rights are in and by themselves peremptory norms and any restrictions on

these rights (certainly art. 12, section 4 ICCPR) are therefore not compatible with the
object and purpose of the CCPR. When HANSEN after a short while returned to Bonaire,
he was again deported to Curagao, whereas during this (second) stay on Bonaire he did
not commit any crime and according to domestic law he should at least have had free
access for 6 months as a tourist. In other words, this free access was also denied him.

According to point 2 of CCPR General Comment 27, any restrictions/limitations on art. 12
CCPR rights may not nullify these rights. They are also governed by the requirement of

necessity. The present restrictions resulting from the discriminatory distinctions set out
in art. 1a WTU BES and resulting from the reservations do not completely nullify the art.
12 CCPR rights. But they seriously impair them. And we have already argued above that
the restrictions are not necessary, certainly not between the 6 Caribbean islands .

According to point 19 of CCPR General Comment 27 the right of a person to enter one’s
own country implies the right to remain in one’s own country. According to point 21 a

person may in no case be arbitrarily deprived of the right to enter his/her own country.
‘Arbitrarily’ in this context means that all state actors must respect this right. HANSEN
was, however, not allowed to enter (which implies remain) in his own country after he
returned to Bonaire. This establishes beyond doubt that his art. 12 CCPR rights (certainly
art. 12, section 4 CCPR) were violated.

Conclusion: The reservations to art. 12 CCPR are incompatible with the object and
purpose of the CPPR, for they offend peremptory norms of the CCPR, such as



articles 2, section 1, 12, 26 and 50 CCPR. The consequence of this is that the reservations
are severable, in the sense that the CCPR will be operative for the Kingdom without
benefit of the reservations (cf. point 18 of CCPR General Comment no. 24).

The short and simple essence and truth of this case

A. The Kingdom is a Federation. Art. 50 CCPR stipulates that all CCPR rights extend to all
parts of federations without any limitations or exceptions. Therefore, discriminatory
distinctions among Dutch nationals are not permissible within the whole Kingdom,
unless justified. Any reservations to the CCPR to support such distinctions are
incompatible with the object and purpose of the CCPR and are therefore severable.

B. If the sole stated aim for the discriminatory distinctions are deemed to be justified to
protect the BES-islands against migration from Holland, they are likewise justified to
protect the islands of Curagao, Aruba and SXM. But this aim cannot justify such dis-
tinctions to protect the former 6 Neth. Antillean islands against inter-island migration.

Concluding remarks

19.

20.

In point 69 of the Observations the Kingdom states that the distinctive categories of
Dutch nationals in art. 1a WTU BES are justified, because art. 132a CECN allows for
differential laws in Holland and the BES-islands. We comment as follows.

First of all, there is a distinction between differentiation and discrimination. If differential
laws have a discriminatory effect (violation of arts. 2, section 1 and/or 26 CCPR), the
differentiation clause of art. 132a CECN does not justify the discrimination, despite the
fact that the possibility to enact differential laws between Holland and the BES-islands
has been laid down in the mutual Constitution of the federal sub-state of Holland and the
BES-islands (CECN). No constitutional provision in any country can justify discrimination.

Secondly, the distinctive categories between Dutch nationals within the Kingdom involve
not only Holland and the BES-islands. The other 3 islands (Curagao, Aruba and SXM) are
also involved. A similar differentiation clause as art. 132a CECN is not included for the
other 3 islands in the Kingdom Charter, nor in the Constitutions of the 4 federal sub-
states within the Kingdom. So what would be the Kingdom’s justification for differential
admission laws with respect to the federal sub-states of Curacao, Aruba and SXM?

HANSEN begs the indulgence of the Committee for having been repetitive and somewhat
emotional in these Comments. Many times Dutch politicians have attempted to intro-
duce in Holland the restrictions to free admission and residence as set out in art. 1a jo. 3,
section 5 WTU BES (and similar restrictions in the Federal Ordinances on Admission and
Expulsion of the federal sub-states of Curagao, Aruba and SXM) in order to keep out of
Holland Dutch nationals born on these islands who wish to settle in Holland. So far they
have failed. However, if these discriminatory distinctions persist against Dutch nationals
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from Holland, so as to protect the islands against immigration from Holland, the day will
come when the above-referred Dutch politicians will succeed. After all, introducing these
same restrictions in Holland would only be reciprocal. Holland can claim that it, too,
wants to be protected against immigration by Dutch nationals from the Caribbean.

This should be prevented. If the Committee rules that these distinctions are unjustifiably
discriminatory and that the reservations are therefore incompatible with the object and
purpose of the CCPR, this will be prevented. It would introduce a new élan of
cooperation within the Kingdom and would affect other CCPR rights as well, especially if
the Committee would rule that the Kingdom is indeed a federation, consisting of the four
federal sub-states of Holland, Curacao, Aruba and SXM, so that art. 50 CCPR applies fully.

It is understandable that HANSEN’s case is not the most sympathetic one. After all, he
has indeed behaved badly on Bonaire. Nevertheless, this does not affect the principle
that is involved here. The principle is that nobody’s human rights should be violated and
nobody should be discriminated against. And ‘nobody’ includes ex-convicts.

But, in conclusion, we give a more ‘sympathetic’ (but sad) example of what this kind of
discrimination leads to. It concerns a recent case, in which a foster mother who had been
entrusted by the Court with the care of a Dutch child born in Curacao from Curacaoan
parents. The child has lived with the foster mother as of a couple of days after her birth.
When the foster child was approx. 11 years of age, the foster mother decided to move to
Bonaire, where the mother’s father was born, so she had free admission and residence
rights there. However, her foster daughter did not. The foster child was therefore denied
free admission and residence in Bonaire and to this day she lives there (with her foster
mother) without any residence permit. She was denied admission ‘by operation of law’
(which the Kingdom euphemistically calls ‘automatic admission’). She could not comply
with the art. 3, section 5 WTU BES requirements. The Immigration offered to give her a
residence permit as an alien, which the foster mother refused to accept, because her
daughter is not an alien. Up to today’s date the child basically lives on Bonaire as an
undocumented alien. Officially she has no health insurance provided by the government,
because she cannot be registered at the Civil Registry. This is the case of Cicilia/Brunken
vs. State Secretary of Justice & Security, cf. exhibit 9. The government has verbally
promised not to deport her, because that would violate the best interests of the child.
But the WTU BES does not give her protection against deportation to Curagao.

Hopefully this example will make it clear why this discriminatory nonsense should stop, if
not within the whole Kingdom (in conformity with our primary petition), then at least
among the 6 Caribbean islands (in conformity with our subsidiary petition).

Bonaire, 19 July 2019,
On behalf of Sherrel Eldgel HANSEN, Mr. M. Bijkerk, attorney-at-law



21.

from Holland, so as to protect the islands against immigration from Holland, the day will
come when the above-referred Dutch politicians will succeed. After all, introducing these
same restrictions in Holland would only be reciprocal. Holland can claim that it, too,
wants to be protected against immigration by Dutch nationals from the Caribbean.

This should be prevented. If the Committee rules that these distinctions are unjustifiably
discriminatory and that the reservations are therefore incompatible with the object and
purpose of the CCPR, this will be prevented. It would introduce a new élan of
cooperation within the Kingdom and would affect other CCPR rights as well, especially if
the Committee would rule that the Kingdom is indeed a federation, consisting of the four
federal sub-states of Holland, Curacgao, Aruba and SXM, so that art. 50 CCPR applies fully.

It is understandable that HANSEN's case is not the most sympathetic one. After all, he
has indeed behaved badly on Bonaire. Nevertheless, this does not affect the principle
that is involved here. The principle is that nobody’s human rights should be violated and
nobody should be discriminated against. And ‘nobody’ includes ex-convicts.

But, in conclusion, we give a more ‘sympathetic’ (but sad) example of what this kind of
discrimination leads to. It concerns a recent case, in which a foster mother who had been
entrusted by the Court with the care of a Dutch child born in Curagao from Curagaoan
parents. The child has lived with the foster mother as of a couple of days after her birth.
When the foster child was approx. 11 years of age, the foster mother decided to move to
Bonaire, where the mother’s father was born, so she had free admission and residence
rights there. However, her foster daughter did not. The foster child was therefore denied
free admission and residence in Bonaire and to this day she lives ti e (with her foster
mother) without any residence permit. She was denied admission ‘by operation of law’
(which the Kingdom euphemistically calls ‘automatic admission’). She could not comply
with the art. 3, section 5 WTU BES requirements. The Immigration offered to give her a
residence permit as an alien, which the foster mother refused to accept, because her
daughter is not an alien. Up to today’s date the child basically lives on Bonaire as an
undocumented alien. Officially she has no health insurance provided by the government,
because she cannot be registered at the Civil Registrv. This is the case of Cicilia/Brunken
vs. State Secretary of Justice & Security, cf The government has verbally
promised not to deport her, because that would violate the best interests of the child.
But the WTU BES does not give her protection against deportation to Curacao.

Hopefully this example will make it clear why this discriminatory nonsense should stop, if
not within the whole Kingdom (in conformity with our primary petition), then at least
among the 6 Caribbean islands (in conformity with our subsidiary petition).

Bonaire, 19 July 2019,
On behalf of Sherrel Eldgel HANSEN, Mr. M.



Exhibit 8

Speech Prime Minister Jonckheer of the Netherlands Antilles before the
United Nations Trusteeship Committee on 24 November 1955















Exhibit 9

Judgment Common Court of Justice of Aruba, Curagao, St. Maarten
and of Bonaire, St. Eustatius and Saba of date 22 November 2018

between:

Cicilia/Brunken vs. State Secretary of Justice and Security



non
Gemeenschappelijk

Hof van Justitie BON2018H00004
Datum uitspraak: 22 november 2018

GEMEENSCHAPPELIIK HOF VAN JUSTITIE
VAN ARUBA, CURACAO, SINT MAARTEN
EN VAN BONAIRE, SINT EUSTATIUS EN SABA

Uitspraak op het hoger beroep van:

C.G.D. Cicilia, in haar hoedanigheid van voogd van de minderjarige
E.M. Brunken,
appellante,

tegen de uitspraak van het Gerecht in eerste aanteg van Bonaire, Sint Eustatius
en Saba, zittingsplaats Bonaire van 31 januari 2018 in zaak nr. BON201700405,
in het geding tussen:

appellante

en

de staatssecretaris van Justitie en Veiligheid.
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Procesverloop

Bij beschikking van 9 september 2016 heeft de staatssecretaris voor de
minderjarige op de voet van artikel 3, derde lid, van de Wet toelating en uitzetting
BES (Wtu BES) een verklaring verstrekt waaruit blijkt dat zij van rechtswege
toelating tot verblijf in de openbare lichamen heeft (hierna: vvr), geldig tot

24 februari 2017.

Bij beschikking van 21 februari 2017 heeft de staatssecretaris het door appellante
daartegen gemaakte bezwaar ongegrond verklaard.

Bij uitspraak van 31 januari 2018 heeft het Gerecht het door appellante
daartegen ingestelde beroep ongegrond verklaard.

Tegen deze uitspraak heeft de appellante hoger beroep ingesteld.
De staatssecretaris heeft een verweerschrift ingediend.

Het Hof heeft de zaak ter zitting behandeld op 5 oktober 2018, waar appellante,
vertegenwoordigd door mr. M. Bijkerk, advocaat, vergezeld door G. Cicilia en de
staatssecretaris, vertegenwoordigd door mr. P.J. de Graaf, werkzaam bij de
Immigratie- en Naturalisatiedienst Caribisch Nederland, zijn verschenen.

QOverwegingen

1. De toepasselijke wettelijke bepalingen zijn opgenomen in de bijlage bij
deze uitspraak, die daarvan deel uitmaakt.

2. De minderjarige is op 23 augustus 2005 in Curagao geboren. Zij wordt
sinds haar geboorte verzorgd en opgevoed door appellante die zelf in Bonaire is
geboren. In 2016 hebben appellante en de minderjarige zich metterwoon in
Bonaire gevestigd.

3 In de beschikking van 21 februari 2017 heeft de staatssecretaris zich
op het standpunt gesteld, dat de vvr bij wijze van uitzondering aan de
minderjarige is verstrekt voor de duur van 6 maanden, omdat appellante niet
beschikt over voldoende middelen van bestaan voor haar en de minderjarige. De
minderjarige heeft daarmee meer gekregen dan waarop aanspraak bestaat.
Appellante moet op de voet van artikel 3, vijfde lid, van de Wiu BES beschikken
over voldoende middelen van bestaan. Voigens paragraaf 1.9.3.3. van hoofdstuk
3 van de Circulaire toelating en uitzetting Bonaire, Sint Eustatius en Saba

(Ctu BES) geldt in dit geval een normbedrag van US$ 1.680,00 per maand
(hierna: het middelenvereiste).

4, Het Gerecht heeft overwogen dat de uitzondering, bedoeld in artikel 1a,
tweede lid, van de Wtu BES, zich in dit geval niet voordoet en die wet op de
minderjarige van toepassing is. Appellante is niet de moeder van de minderjarige,
maar haar voogd. Het Gerecht heeft onderschreven dat tussen appellante en de
minderjarige gezins- en familieleven bestaat, bedoeld in artikel 8 van het Verdrag
tot bescherming van de rechten van de mens en de fundamentele vrijheden
{(EVRM), maar dat brengt niet met zich dat geen onderscheid mag worden
gemaakt tussen een ouder en een voogd van een minderjarige, aldus het
Gerecht. Het Gerecht is appellante onder verwijzing naar de uitspraak van
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11 maart 2016 (War BES 2016/7 en B) voorts niet gevolgd in het standpunt, dat
artikel 1a, tweede lid, van de Wtu BES buiten toepassing moet blijven omdat de
minderjarige anders als vreemdeling wordt behandeld door de Staat waarvan zij
onderdaan is. Verder heeft het Gerecht, overwogen dat de door appellante
ingeroepen verdragsbepalingen er evenmin toe nopen dat aan de minderjarige
een vvr moet worden verstrekt en het middelenvereiste in een geval als dit niet
mag worden gesteld. Als appellante voor de minderjarige een verblijffsvergunning
aanvraagt, kan in die procedure worden beoordeeld of de door haar ingeroepen
verdragsbepalingen worden geschonden indien de minderjarige geen verblijf bij
appellante wordt toegestaan, aldus het Gerecht.

5. Appellante betoogt dat het Gerecht ten onrechte heeft overwogen dat
de Wtu BES op de minderjarige van toepassing is. Het Gerecht heeft niet
afdoende gemotiveerd waarom de artikelen 93 en 94 van de Grondwet, artikel 9,
eerste lid, van de Wet administratieve rechispraak BES (War BES), de artikelen 3
en 10 van het Verdrag inzake de rechten van het kind (IVRK), de artikelen 7 en
12 van het Verdrag inzake burgerrechten en politieke rechten (IVBPR) en artikel
8 van het EVRM er niet aan in de weg staan dat de bepalingen van de Wtu BES
op de minderjarige van overeenkomstige toepassing zijn. Het Gerecht heeft ook
ten onrechte overwogen dat appeliante een verblijfsvergunning voor de
minderjarige moet aanvragen. De staatssecretaris kan op de voet van artikel 3,
tweede lid, van de Wtu BES, bij algemene maatregel van bestuur bepalen dat de
categorie waartoe de minderjarige behoort van rechtswege wordt toegelaten. Het
Gerecht heeft voorts verzuimd dit geval te beoordelen in het licht van de
staatkundige verhoudingen, waarin de BES-eilanden integraal onderdeel van
Nederland zijn en in dit geval ongerechtvaardigd onderscheid wordt gemaakt
tussen BES-Nederlanders en andere Nederlanders, aldus appellante.

6. Ter beantwoording ligt de vraag voor, of het Gerecht terecht tot het
oordeel is gekomen dat de Wtu BES op de minderjarige van overeenkomstige
toepassing is, zij geen aanspraak kan maken op verstrekking van een vvr en
appellante voor de minderjarige een verblijfsvergunning moet aanvragen, waarbij
als vereiste geldt dat zij aan het middelenvereiste moet voldoen.

6.1. Ter zitting heeft appellante desgevraagd verklaard dat de vader noch
de moeder van de minderjarige in Bonaire, Sint Eustatius of Saba is geboren.
Appellante is cok niet de moeder van de minderjarige, maar belast met de
voogdij over haar. De uitzondering van artikel 1a, tweede lid, van de Wtu BES,
doet zich derhalve niet voor. Dat gezinsleven bestaat tussen appellante en de
minderjarige is niet relevant voor de toepassing van die bepaling. Uit de tekst
noch uit de geschiedenis van de totstandkoming van die bepaling kan worden
afgeleid dat aan de term vader of moeder als bedoeld in die bepaling een andere
betekenis moet worden toegekend dan de juridische of biologische ouder. De
Witu BES geeft de staatssecretaris voorts niet de bevoegdheid om de kring van
personen op wie die wet niet van toepassing is, uit te breiden. Nu de vitzondering
van artikel 1a, tweede lid, van de Wtu BES, zich in dit geval niet voordoet en niet
in geschil is dat de uitzondering van artikel 1a, derde lid, van die wet niet van
toepassing is, is de Wtu BES op de voet van artikel 1a, eerste lid, aanhef en
onder a, van overeenkomstige toepassing op de minderjarige.

6.2 De minderjarige maakt geen aanspraak op toelating van rechtswege
als bedoeld in hoofdstuk 4 van de Wtu BES, gelezen in samenhang met
hoofdstuk 4 van het Besluit toelating en uitzetting BES. De staatssecretaris is niet
gehouden om een kind waarover door een derde de voogdij wordt vitgeoefend,
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zoals de minderjarige, op de voet van artikel 3, tweede lid, aan te merken als
behorend tot de categorie die van rechtswege is toegelaten. Dat voor de
minderjarige een vvr met beperkte geldigheidsduur is verstrekt, maakt evenmin
dat zij aanspraak kan maken op toelating van rechtswege voor langere duur dan
haar eerder is toegestaan. Daarbij wordt in aanmerking genomen dat de
staatssecretaris bij het verstrekken van de vvr voor de minderjarige, heeft
gemotiveerd dat de vvr bij uitzondering in dit geval voor bepaalde duur aan de
minderjarige is verstrekt.

6.3. Dat de Wtu BES op de minderjarige van toepassing is en zij niet
behoort tot een categorie die van rechtswege is toegelaten, brengt op zichzelf
niet met zich dat de door appellante ingeroepen verdragsbepalingen zijn
geschonden. Uit de uitspraak van het Hof van 1 september 2017
(ECLI:NL:OGHACMB:2017:103) volgt dat het onderscheid dat in de Wtu BES
wordt gemaakt tussen van de BES-eilanden afkomstige Nederlanders en andere
Nederlanders gerechtvaardigd is ter bescherming van de kleine,
sociaal-economisch kwetsbare samenlevingen van de BES-eilanden tegen een
ongecontroleerde instroom van niet van die eilanden afkomstige Nederlanders en
vreemdelingen.

6.4. Het vorenstaande brengt met zich dat appellante voor de minderjarige
op de voet van artikel 6, eerste lid, van de Wiu BES, een verblijfsvergunning
behoeft. Het Gerecht heeft terecht overwogen dat in de procedure over de
aanvraag tot verlening van een verblijfsvergunning kan worden beoordeeld of de
vereisten waaraan de minderjarige moet voldoen om in aanmerking te komen
voor verlening van een verblijffsvergunning, niet mogen worden gesteld omdat
anders de door appellante ingeroepen verdragsbepalingen worden geschonden.
Aan die beoordeling komt het Hof in deze procedure niet toe. Als de
staatssecretaris de minderjarige op enig moment wil uitzetten kan daartegen
evenzeer in rechte worden opgekomen. Ook in dat verband kan worden
becordeeld of de voorgenomen uitzetting in strijd is met de door appellante
ingeroepen verdragsbepalingen.

6.5. Het betoog faalt.

7. Het hoger beroep is ongegrond. De aangevallen uitspraak dient te
worden bevestigd.

8. Voor een proceskostenveroordeling bestaat geen aanleiding.
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Beslissing

Het Gemeenschappelijk Hof van Justitie van Aruba, Curagao, Sint Maarten en
van Bonaire, Sint Eustatius en Saba:

bevestigt de aangevallen uitspraak.

Aldus vastgesteld door mr. E.A. Saleh, voorzitter, en mr. A.W.M. Bijloos en
mr. J.Th. Drop, leden, in tegenwoordigheid van mr. M.J.C. Beerse, griffier.

w.g. Saleh w.g. Beerse
voorzitter griffier

Uitgesproken in het openbaar op 22 november 2018
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BIJLAGE

Verdrag tot bescherming van de rechten van de mens
en de fundamentele vrijheden

Artike! 8

1. Een ieder heeft recht op respect voor zijn privé leven, zijn familie- en
gezinsleven, zijn woning en zijn correspondentie.

2. Geen inmenging van enig openbaar gezag is toegestaan in de uitoefening van
dit recht, dan voor zover bij de wet is voorzien en in een democratische
samenleving noodzakelijk is in het belang van de nationale veiligheid, de
openbare veiligheid of het economisch welzijn van het land, het voorkomen van
wanordelijkheden en strafbare feiten, de bescherming van de gezondheid of de
goede zeden of voor de bescherming van de rechten en vrijheden van anderen.

Verdrag inzake de rechten van het kind
Artikel 3

1. Bij alle maatregelen betreffende kinderen, ongeacht of deze worden genomen
door openbare of particuliere instellingen voor maatschappelijk welzijn of door
rechterlijke instanties, bestuudijke autoriteiten of wetgevende lichamen, vormen
de belangen van het kind de eerste overweging.

2. De Staten die partij zijn, verbinden zich ertoe het kind te verzekeren van de
bescherming en de zorg die nodig zijn voor zijn of haar welzijn, rekening houdend
met de rechten en plichten van zijn of haar ouders, wettige voogden of anderen
die wettelijk verantwoordelijk voor het kind zijn, en nemen hiertoe alle passende
wettelijke en bestuurlijke maatregelen.

3. De Staten die partij zijn, waarborgen dat de instellingen, diensten en
voorzieningen die verantwoordelijk zijn voor de zorg voor of de bescherming van
kinderen voldoen aan de door de bevoegde autoriteiten vastgestelde normen,
met name ten aanzien van de veiligheid, de gezondheid, het aantal
personeelsleden en hun geschiktheid, alsmede bevoegd toezicht.

Artikel 8

1. De Staten die partij zijn, verbinden zich tot eerbiediging van het recht van het
kind zijn of haar identiteit te behouden, met inbegrip van nationaliteit, naam en
familiebetrekkingen zoals wettelijk erkend, zonder onrechtmatige inmenging.

2. Wanneer een kind op niet rechtmatige wijze wordt beroofd van enige of alle
bestanddelen van zijn of haar identiteit, verlenen de Staten die partij zijn
passende bijstand en bescherming, teneinde zijn identiteit snel te herstellen.

Artikel 10

1. In overeenstemming met de verplichting van de Staten die partij zijn krachtens
artikel 9, eerste lid, worden aanvragen van een kind of van zijn ouders om een
Staat die partij is, voor gezinshereniging binnen te gaan of te verlaten, door de
Staten die partij zijn met welwillendheid, menselijkheid en spoed behandeld. De
Staten die partij zijn, waarborgen voorts dat het indienen van een dergelijke
aanvraag geen nadelige gevolgen heeft voor de aanvragers en hun familieleden.
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2. Een kind van wie de ouders in verschillende Staten verblijven, heeft het recht
op regelmatige basis, behalve in uitzonderlijke omstandigheden, persoonlijke
betrekkingen en rechtstreekse contacten met beide cuders te onderhouden.
Hiertoe, en in overeenstemming met de verplichting van de Staten die partij zijn
krachtens artikel 9, eerste lid, eerbiedigen de Staten die partij zijn het recht van
het kind en van zijn of haar ouders welk land ook, met inbegrip van het eigen
land, te veriaten, en het eigen land binnen te gaan. Het recht welk land ook te
verlaten is slechts onderworpen aan de beperkingen die bij de wet zijn voorzien
en die nodig zijn ter bescherming van de nationale veiligheid, de openbare orde,
de volksgezondheid of de goede zeden, of van de rechten en vrijheden van
anderen, en verenigbaar zijn met de andere in dit Verdrag erkende rechten.

Verdrag inzake burgerrechten en politieke rechten
Artikel 7

Niemand mag worden onderworpen aan folteringen, of aan wrede, onmenselijke
of vernederende behandeling of bestraffing. In het bijzonder mag niemand,
zonder zijn in vrijheid gegeven toestemming, worden onderworpen aan medische
of wetenschappelijke experimenten.

Artikel 12

1. Een ieder die wettig op het grondgebied van een Staat verblijft, heeft, binnen
dit grondgebied, het recht zich vrijelijk te verplaatsen en er zijn verblijffplaats
vrijelijk te kiezen.

2. Een ieder heeft het recht welk land ook, met inbegrip van het eigen land, te
verlaten.

3. De bovengencemde rechten kunnen aan geen andere beperkingen worden
onderworpen dan die welke bij de wet zijn voorzien, nodig zijn ter bescherming
van de nationale veiligheid, de openbare orde, de volksgezondheid of de goede
zeden of van de rechten en vrijheden van anderen en verenigbaar zijn met de
andere in dit Verdrag erkende rechten.

4. Aan niemand mag willekeurig het recht worden ontnomen naar zijn eigen land
terug te keren.

Wet administratieve rechtspraak BES
Artikel 8

1. Beroep kan worden ingesteld ter zake dat de beschikking in strijd is met:

a. een algemeen verbindend voorschrift;

b. een algemeen rechtsbeginsel.

2. Indien het eerste lid, onderdeel b, toepassing heeft gevonden, wordt in de
uitspraak aangegeven welk algemeen rechtsbeginsel geschonden is geoordeeld.

Wet toelating en uitzetting BES
Artikel 1a
1. Deze wet is, met uitzondering van hoofdstuk 2, van overeenkomstige
toepassing op:

a. Nederlanders, geboren buiten Bonaire, Sint Eustatius en Saba;

b. (...).
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2. In afwijking van het eerste lid, is deze wet niet van overeenkomstige
toepassing op Nederianders die op dan wel in Aruba, Curagao, Sint Maarten of
het Europese deel van Nederland zijn geboren of de Nederlandse nationaliteit
hebben verkregen, indien en voor zover deze wet niet op de vader of de moeder
van toepassing is.

Artikel 3

5. Eveneens hebben van rechtswege toelating tot verblijf Nederlanders, bedoeld
in artikel 1a, die meerderjarig zijn en beschikken over:

a. (..., en

b. huisvesting en voldoende middelen van bestaan om in hun levensonderhoud
te voorzien, overeenkomstig bij of krachtens algemene maatregel van bestuur te
stellen regels.

Artikel 6
1. Vreemdelingen die in de openhare lichamen verblijven en die niet hij of
krachtens artikel 3 of 5a zijn toegelaten tot verblijf, behoeven een
verblijfsvergunning voor bepaalde of onbepaalde tijd.

Circulaire toelating en uitzetting Bonaire, Sint Eustatius en Saba
Hoofdstuk 3. Toelating bij vergunning verleend
1.9.3.3. Voldoende middelen van bestaan
Hoofdregel:
Middelen van bestaan zijn voldoende, als het bruto-inkomen ten minste gelijk is
aan de door Onze Minister vast te stellen bedragen (zie artikel 9, eerste lid,
aanhef en onder ¢, WTU-BES en artikel 5.33 BTU-BES). Voorkomen moet
worden dat na verlening van een verblijffsvergunning aanspraak gemaakt kan
worden op onderstand of een andere uitkering die gefinancierd wordt uit publieke
middelen.
Beleidsregels:
1. Algemeen bij verblijfsdoelen
Als uitgangspunt geldt dat voor de beperkingen zoals opgenomen in paragraaf
1.2 middelen van bestaan aan te merken zijn als voldoende als het inkomen ten
minste gelijk is aan het bruto-inkomen per maand op grond van de Wet
minimumioon BES.
De inkomsten it arbeid in loondienst mogen met andere zelfstandige en
duurzame inkomsten {bijvoorbeeld inkomsten uit arbeid als zelfstandige) worden
samengevoegd om te voldoen aan het toepasselijke normbedrag.
2. Verblijf in het kader van ‘gezinshereniging’ of als 'gepensioneerde/rentenier’

Van het uitgangspunt wordt afgeweken voor de beperking in het kader van
‘gezinshereniging' en in het kader van verblijf als 'gepensioneerde of rentenier’.
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Middelen van bestaan worden aangemerkt als voldoende als het bruto-inkomen
minimaal USD 1.680 per maand is.

Bij aanvragen van of ten behoeve van (voor)kinderen die niet in de openbare
lichamen geboren zijn, moet daarnaast, als aanvullende financiéle zekerheid, het
volgende normbedrag worden bijgeteld:

a. kinderen tot de leeftijd van 6 jaar USD 140 bruto per maand per kind;

b. kinderen in de leeftijd van 6 tot 12 jaar USD 200 bruto per maand per kind;

c. kinderen van 12 jaar en ouder USD 280 bruto per maand per kind.
Voorkinderen zijn kinderen die zijn geboren uit een eerder huwelijk of een

eerdere relatie van een ouder, die in de openbare lichamen of daarbuiten daarna
een nieuwe (huwelijkse)relatie is aangegaan.



